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5. Political system
5.1.1 The South African government website stated:

South Africa is a constitutional democracy with a three-tier system of government and
an independent judiciary.

The national, provincial and local levels of government all have legislative and
executive authority in their own spheres, and are defined in the Constitution as distinctive,
interdependent and interrelated.

‘Operating at both national and provincial levels are advisory bodies drawn from

South Africa’s traditional leaders.
‘It is a stated intention in the Constitution that the country be run on a system
of cooperative governance.” 33
5.1.2 The Freedom House Freedom in the World 2020 report stated:

‘The National Assembly, the lower house of South Africa’s bicameral Parliament,
elects the president to serve concurrently with its five-year term, and can vote to replace

him or her at any time. Presidents can serve a maximum of two terms...

The most recent national election, held in May 2019, was declared free and fair by
domestic and international observers. The ANC won 57.5 percent of the vote, and the
National Assembly selected Ramaphosa to serve a full term as president later that month.
Ramaphosa is eligible for reelection in 2024...

The 400-seat National Assembly is elected by party-list proportional representation.
The 90 members of the upper chamber, the National Council of Provinces, are selected
by provincial legislatures. Parliamentary and provincial elections were concurrently held
in May 2019. The ANC won 230 National Assembly seats with 57.5 percent of the vote.
The opposition Democratic Alliance (DA) won 84 seats with 20.77 percent of the vote
and maintained control over Western Cape Province. The Economic Freedom Fighters

(EFF) won 44 seats, the Inkatha Freedom Party (IFP) won 14, Freedom Front Plus (FF+)
> 36

won 10, and smaller parties won the remaining 18 seats.
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Over 90 political murders have taken place in KwaZulu-Natal Province since 2015. In
2017, the ANC deputy chairperson of the Harry Gwala region, Khaya Thobela, and a former
ANC Youth Leader, Sindiso Magaqa, were killed in separate incidents. In May 2019, ANC
councilor Martin Sithole was shot and killed; Sithole was expected to serve as a witness in
the murder trial of another ANC member before his own death. In August of that year, I[FP
councilor Mthembeni Majola was murdered; a second IFP councilor, Khayelihle Sithole,
was killed two months later.
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17.3.2 The Africa Check (NGO) website noted in April 2020:
‘High rates of gender-based violence are a huge concern for South Africa. ..

‘The police recorded 179,683 contact crimes against women in the 2018/19 financial
year, in the country’s most recent crime statistics. Of these, 82,728 were cases of common
assault and 54,142 were assault with the intent to cause grievous bodily harm.

‘In that year, 2,771 women were murdered, with a further 3,445 attempted murders.

The police do not provide data on motives for these murders. ‘There were 36,597
recorded cases of sexual offences against women. This is a broad crime category that
includes rape, attempted rape, sexual assault and contact sexual offences.” '’

17.6.2 The Amnesty International Report 2017/18 stated:

‘Over 39,000 cases of rape were reported to the police between April 2016 and March
2017, although such cases were believed to be grossly under reported. In September
[2017], the Medical Research Council stated that only 8.6% of rape cases opened by the
police in 2012 had resulted in convictions, citing a lack of resources and training for

police officers, as well as failures to investigate the crimes and gather forensic evidence.’
122

17.6.3 The Freedom House Freedom in the World 2020 report stated:

‘Despite a robust legal framework criminalizing domestic violence and rape, both are
grave problems. The South Africa Police Service (SAPS) reported 4,649 rapes during the
2018-19 reporting period...

‘Femicide is also a severe problem in South Africa, with nearly 3,000 women being
murdered during the government’s 2018-2019 statistical reporting period; many were
raped or sexually assaulted before their deaths. Several high-profile acts of violence
against women occurred in 2019, including the August rape and murder of university
student Uyinene Mrwetyana in Cape Town; these sparked nationwide protests in

September. That same month, President Ramaphosa pledged to review legislation on
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sexual offenses, publish a national sexual offenders list, and launch a public education

program on gender-based violence; this effort is scheduled to conclude in March 2020.’
123
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7 @XEEBAE [NHERNHE 2011 F -F7 7 U ] ecoi (201245 H 24 H)

In January 2010 the mutilated body of 10-year-old Masego Kgomo was found in a clump

of bushes near her home in Shoshanguve. Five male suspects were arrested and charged
with murder and abduction; a sangoma (an African practitioner of magic, medicine, and
witchcraft) named Jan Maleka also was arrested, but then released for lack of evidence.
Later, one male suspect, Brian Mangwale, was put on trial for murder. On November 28,
Judge Billy Mothle sentenced Mangwale to six years’ imprisonment for kidnapping and life
imprisonment for murder. Speaking to the crowd outside the court after sentencing was
passed, the minister for women, children, and people with disabilities, Lulu Xingwana,
welcomed the judge’s sentencing but cautioned listeners that Mangwale’s accomplices were
still at large. Xingwana urged community members to work with police in order to

apprehend other suspects.

A4 @XEEBAE NMERIFE 20074 -F7 7 U 4| refworld (200843 A 11
H)

"Muti" killings (killing, especially of children, to obtain body parts for traditional healing)
remained a problem. In March six gang members and a 63-year-old "sangoma" (traditional
healer) who allegedly bought body parts from them, were arrested in Umbumbulu for the
alleged muti-related killings and mutilations of ten women from KwaZulu. One of the gang
members became a state witness and described the murders and mutilations in detail. The
case was ongoing at year's end. In 2006 the SAPS estimated that 150 to 300 muti killings
occurred each year.
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18.1.4 The Amnesty International 2019 Report on South Africa stated:

‘Deadly systematic xenophobic violence continued against refugees, asylum seekers
and migrants, partly driven by years of impunity for past attacks and failures in the
criminal justice system that have left this vulnerable group exposed and unprotected The
violence in August and September was one of the longest since 2008 and resulted in the
killing of 12 people, both locals and foreigners, and looting of shops mainly belonging to
foreign nationals, as well as burning and destruction of their properties.

‘The violence was sparked by locals blaming foreign nationals for illegal drug dealing
and stealing their economic opportunities such as jobs and business opportunities.

‘Businesses belonging to Nigerians and other foreign nationals were targeted in two
cities, Johannesburg and Pretoria, with stock and possessions worth millions burnt to
ashes. The violence escalated dramatically during the first week of September following
confrontations between locals and foreigners, marked by horrific attacks and killings.” 13!

18.2 State response to xenophobic violence

18.2.2 The Human Rights Watch (HRW) report, South Africa Launches Plan to Combat
Xenophobia and Racism, dated 25 March 2019, stated:

‘Today, South Africa launched its National Action Plan to combat xenophobia, racism,
and discrimination, marking an important step towards addressing the widespread human
rights abuses arising from xenophobic and gender-based violence and discrimination that
continue to plague South Africa.

‘The five-year plan, developed in a consultative process between the government and
civil society, aims to raise public awareness about antiracism and equality measures,
improve access to justice and better protection for victims, and increase anti-

discrimination efforts to help achieve greater equality and justice.

‘But the Action Plan fails to address a key challenge fueling the problem: South
Africa’s lack of accountability for xenophobic crimes. Virtually no one has been
convicted for past outbreaks of xenophobic violence, including the Durban violence of
April 2015 that displaced thousands of foreign nationals, and the 2008 attacks on
foreigners, which resulted in the deaths of more than 60 people across the country.

[23%] IRBC #ERIREELRMY 2019 4 11 A 18 HIE [TB9-25555; TBY-
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£ 18  Exhibit P-2, Appellant Record, Memorandum of Appeal; Exhibit 9, RPD Record,
atp. 277.
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E19 [k,
E20  [FlLL,
7 21  Exhibit RPD-1, RPD Record, Exhibit 9, at p. 272.

£ 22 Exhibit RPD-1, RPD Record, Exhibit 5, NDP for South Africa (April 30, 2018),
item 13.6. United Nations High Commissioner for Refugees; University of
Witwatersrand. African Centre for Migration and Society. February 2015.
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A4 @FET7VIRNKEE [HEOHAEOEE] (20194E 12 A 19 BE®E)

Eligibility Procedure: Asylum Seeker

* A person enters the Republic of South Africa through a port of entry (a land border
post, airport or harbor), claims to be an asylum seeker and is, therefore, issued with a
section 23 Permits which is a non - renewable “asylum transit permit” of the

Immigration Act.

*  The asylum seeker lodges in person his application at a designated Refugee Reception
Office where an admissibility hearing takes place....

*  The section 22 permit which is valid for a period of six months legalizes the asylum
seeker stay in the Republic of South Africa temporarily pending a final decision on his
application. The permit can be extended by an RRO for a further six months while the
process of status determination is in progress.

e The holder of section 22 permit has the right to work and study in South Africa and is

protected against deportation to his country of origin.

Refugee Enabling Documents
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*  Arefugee must apply for a refugee ID at any Refugee Reception Office within 15 days
in the prescribed manner.
*  After being issued with an ID, a refugee can apply for a UNCTD (United Nations

Convention Travel Document) at any Refugee Reception Office in the prescribed

manner.

e AnlID is free

Certification

*  The applicant must have 5 full years continuous residence in the Republic of South
Africa as a formally recognized refugee not as an asylum seeker

*  Write an application letter explaining the reasons for applying for the certification

* (o to the initial refugee reception office where application for asylum was first lodged
and complete the form. The Refugee Reception Office will ensure that the applicant

complies with all the requirements

*  The application will be referred to the Standing Committee for Refugee Affairs which
is the body established to certify or not if the applicant will remain a refugee
indefinitely

*  If successful, the applicant will then be issued with a “Certification” or Section 27
which will enable the applicant to apply at any Home Affairs office for an “Immigration

Permit” or “Permanent Residence”

7 @AI [South Africa: Failing asylum system is exacerbating xenophobia | (2019 £
10 429 H)

Despite its strong legal and human rights framework on refugees and asylum seekers’
rights, South Africa’s asylum management system is failing, leaving hundreds of thousands
of applicants without proper documentation and exacerbating xenophobia in the country,
according to a report — Living in Limbo: Rights of Asylum Seekers Denied — released by
Amnesty International South Africa today.

While their claim is being processed, asylum seekers are supposed to be issued with
official documents saying that their application is being considered and confirming that they
are officially in the system. These documents are essential for getting treatment in public
hospitals, registering in schools and accessing formal employment. However, Amnesty
International found that asylum seekers were frequently not issued with the required papers.
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T @FCE [The state of the South African refugee protection regime: Part 1 - current
status| Helen Suzman Foundation (2019 45 12 A 19 HE&)

1. THE RIGHT TO ADMINISTRATIVE JUSTICE

South Africa is notorious for having the largest backlog of applications for refugee status
in the world.[3] It can take up to 15 years for applications to be finalised, although status
determination typically takes around 5 years.[4] In this time, asylum-seekers are vulnerable
to arbitrary arrest and deportation, xenophobic violence, police negligence, corruption at
several points (see the Corruption Watch Report on bribery in the asylum system), job
insecurity and the prospect of being turned away from hospitals and schools for lack of
acceptable identification documents.

Asylum-seekers are required to renew their permits at a Refugee Reception Office (RRO)
every one to six months. This period is set at the discretion of status determination officers
and often on the basis of under-the-table payments.[5] Lack of staff and unwillingness to
help force asylum-seekers to return to RROs regularly, only to join long lines to renew their
permits and receive their next expected return date. Failure to renew a permit in the
prescribed time limit leads to the automatic revocation of status, forfeiture of the right to
renewal and treatment as an illegal foreigner under the Immigration Act, subject to

deportation or imprisonment.

The RRO system imposes considerable hardship on asylum-seekers who are almost
exclusively self-supporting, forcing them to travel long distances with small children,
sacrifice valuable time and money and risk jeopardising their precarious employment
arrangements. This was exacerbated by the Department of Home Affairs (DHA) between
2010 and 2012, when three of South Africa’s five RROs were closed to new asylum
applicants. This forced asylum-seekers across the country to travel to Durban or Musina to
apply for and later renew their permits. In response to court orders to reopen these RROs in
the name of ‘irrationality and unlawfulness’, the Desmond Tutu Refugee Reception Centre
was opened in Pretoria in 2017. The RRO in Port Elizabeth was reopened this year, but
remains critically under-staffed and under-resourced.[6]

2. THE RIGHT TO ASYLUM AND REFUGEE STATUS

---In South Africa, asylum-seekers who arrive at the border without passports are
routinely denied the right to asylum.[7]

In many cases, the right to refugee status is also denied. Between 2014 and 2015, the
proportion of asylum-seekers granted refugee status decreased sharply from 12.18% to
4.12%.[8] In 2017, it increased to 8.81% but consisted primarily of family unification
claims. Only 479 asylum-seekers without family already in South Africa were granted status
in their first interview in 2017, while 25 713 were rejected.[9] Seen against the reduction in
asylum applications since 2008, these values are alarming. But they reflect the government’s

official position since 2012 that 90% of asylum-seekers are economic migrants trying to

abuse an overly-generous refugee regime. Anti-migrant sentiment and associated policies
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of deterrence are reflected at the RRO level, where studies have pointed out the
‘arbitrariness of many decisions, and the practice of adjudicating claims by country of origin
and not the personal experience of the individual claimant’.[10] Irregular and short
interviews with officials have resulted in ‘consistently poor’ decisions, with numerous
errors of law including the failure to provide adequate reasons for rejection, the
misapplication of the concept of persecution, and improper and inadequate assessment of
conditions in the country of origin.[11]

Made deliberately or not, these poor decisions violate the cornerstone principle of the
international and domestic refugee protection regimes: non-refoulement, which safeguards
against individuals’ return to a country where they have reason to fear persecution or harm,
and which is predicated on the existence of a fair, efficient and timely process of refugee

determination.

Refugees’ right to protection is further compromised by the 2017 Act which expands the
DHA’s power to cease recognition of an individual or group of refugees. The Act also
extends refugees’ right to apply for permanent residence from 5 to 10 years, while the 2017
White Paper on International Migration for South Africa endorses abolishing this prospect
altogether.[12] The White Paper changes would mean that protection is only ever temporary,
compromising refugees’ sense of stability and therefore willingness to invest and integrate
in South Africa — the cardinal intention of the original regime.

3. THE RIGHT TO WORK AND FREEDOM OF MOVEMENT

The right to work is also in the firing line. The 2013 Business Licencing Bill aimed to
increase barriers to entry to the informal sector, effectively criminalising migrant operators
in the interests of their South African counterparts. This exposed a harmful contradiction
between a refugee protection policy that demands self-reliance and an informal sector policy
that seeks to undermine it. In 2014, the Supreme Court of Appeal reasserted the right to self-
employment for asylum-seekers and refugees[13] — an order opposed by all tiers of
government. In response, the 2017 Act overturned all judgements permitting asylum-
seekers to work in South Africa while awaiting adjudication of their claim. Only those found
‘unable to sustain themselves’ or unable to solicit support from friends, family or an NGO
acquire the right to work, extendable after a six-month interim period with a formal letter
of employment.[14] The alternative, for those unemployed after six-months, is self-reliance
and survival for an indefinite status determination period that has been known to stretch into
years.

Meanwhile, asylum-seekers’ access to financial services is severely limited by FICA
requirements. This is not because of the requirements themselves, but rather the DHA’s
slowness (or outright failure) to provide banks with the necessary identification. The result
is frozen assets, compromising asylum-seekers’ ability to pay rent and permit renewal costs
or provide food and child care. Many respond by carrying cash and are often targeted by

criminals.
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This erosion of the right to work is consistent with the government’s turn from integration
to encampment expressed in the White Paper. The intention is to build detention centres
close to the Zimbabwean and Mozambique borders to accommodate asylum-seekers during
the status determination period, threatening the right to freedom of movement.[15] By
catering for ‘their basic needs’, these centres will negate asylum-seekers’ right to work and
study. Should the White Paper’s proposals be implemented, one could only hope that
detention centres (or “Asylum-Seeker Processing Centres” as they are called) are properly
resourced and that the status determination period decreases from its five-year average.
UNHCR has indicated that it will not finance detention, placing the cost burden squarely on
government — an alarming prospect seen against the government’s explicitly anti-foreign
migrant discourse, and its unwillingness to reopen and resource the current (and
significantly cheaper) RRO system. Will the state be willing to provide sufficient support to
put up what is currently 60 000 asylum-seekers per year?[16] How will it ensure support is
not greater than that provided to South Africans but remains in line with health, safety and
international standards? What would happen to the system in the case of an influx of asylum-

seekers like that brought on by the economic freefall of Zimbabwe?
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