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Under Tunisian law, rapists and abductors of teenage women and girls can escape
prosecution by marrying their victim provided that she gives her consent.*! In both cases,
marriage between the perpetrator and the victim leads to the termination of proceedings. In
the case of rape, prosecution resumes if divorce is pronounced at the request of the husband
within two years of marriage.

Article 227bis of the Penal Code criminalizes the act of subjecting teenage women and
girls to “non-consensual sexual intercourse” without the use of force, but fails to expressly
prohibit such acts against boys and men.*> Amnesty International believes that such acts
constitute rape. Article 227bis imposes a six-year prison term for the rape of girls under 15

and five years’ imprisonment if the girl is older than 15 but younger than 20. Under Article

238, the kidnapping of children, regardless of their gender, is punishable by up to three
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years’ imprisonment if they are aged between 13 and 18, and up to five years if they are
younger than 13. However, in the event a girl is kidnapped, under Article 239 all proceedings
against the perpetrator are dropped as soon as he marries the victim.

These provisions, which exempt a rapist or kidnapper from punishment if he subsequently

marries the victim, are based on social attitudes that focus on protecting the family’s

“honour” rather than the harm done to the victim.
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(1) LGBT (ZBT 5iEa <2024 411 H 21 BEH >

7 @ARC [Tunisia: Query response on the situation and treatment of the LGBTQI+
community] (202348 H)

I. Legal framework

a. Legislation

According to the Human Dignity Trust (HDT), in Tunisia:

Same-sex sexual activity is prohibited under the Penal Code 1913, which criminalises
acts of ‘sodomy’. This provision carries a maximum penalty of three years’ imprisonment.

Both men and women are criminalised under this law.

Tunisia adopted the ‘sodomy’ provision in its 1913 Penal Code, which is still in force
today (subject to amendments). Tunisia was at the time a protectorate state of France,
however France had long since decriminalised same-sex sexual activity. As such the

criminalising law is of local origin.®

In May 2020, Minority Rights Group International (MRG) published a report analysing
data collected by Tunisian NGOs in several local “anti-discrimination points”. Using an
online translation tool, deepl.com the following information was translated from French into
English:

The Tunisian Criminal Code was promulgated during the period of the French
protectorate by decree on 9 July 1913. Although it has been amended several times, notably
in 2005 and 2011, it still contains discriminatory discriminatory provisions.

These prevent the exercise of certain freedoms, particularly individual freedoms. Often,
exercising one's freedom of conscience and expressing one's areligious convictions can be
perceived not only as a nuisance to public order or morality (121 ter Penal Code), but also
as a deliberate attempt to embarrass others in a way that offends modesty (226 bis Penal
Code).[...]

Similarly, articles 226 and 226 bis of the Penal Code condemn "offences" based on vague
and undefined notions such as "indecent assault", "indecent assault" and "offence against

morality", which leads to the arrest and punishment of people on the basis of their free
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choice of behaviour, expression and conduct. choice of behaviour, expression and

appearance.

These articles are often used to condemn the expression of gender identity, as in the case
of transgender or non-binary people, for example. The mere fact of wearing make-up and
nail varnish can displease the police and lead to arrests on the grounds of indecency and
public decency.

In addition, article 230 of the Penal Code punishes homosexuality, which poses a threat
to the privacy of people of their sexuality, identities or gender expressions. This article has
become a de facto weapon of repression for the police, who can even in the absence of any
sexual relationship between persons of the same sex, can use other clues, such as searching
the suspect's phone or computer. At the same time, the authorities are using a means of
evidence that is considered illegal and unscientific - anal examination - because it violates

the physical integrity of the suspect.”
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(2) B YR XKD LGBT OBk <2024 %11 A 21 BEH>
7 @ARC [Tunisia: Query response on the situation and treatment of the LGBTQI+
community] (202348 H)

I. Legal framework

b. Implementation

The researcher Afsaneh Rigot conducted a study for ARTICLE 19 in 2021 on the use of
digital evidence by state actors to prosecute LGBTQI individuals in Egypt, Lebanon and
Tunisia and stated that “The complexity and progression in the monitoring and entrapment

that has been observed in Tunisia is concerning”.>*

The same report provided information on the length of time spent by police officers

gathering evidence:

In Tunisia, there was no evidence of a systematic surveillance operation. Once the
police “hear about a person, or they see a person ... it’s kind of vindictive, they follow
this person, and they start gathering data on this person basically.” 297 If the first contact
is the result of social engineering or the use of a fake profile, then during the data-
gathering stage the police will also tailor the digital evidence to their needs. One
interviewee found that if “they are using Grindr or something like that, they are already
actually setting up this person. Like before even anything happens, they are doing this so
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obviously they are gathering proof before; like they are creating basically that “proof.”
Data collected through catfishing or ad hoc monitoring can later be put into play, where:
“[Police] just wait for the person to do just one mistake, that would allow them to actually
make the step and arrest them; whether it’s a fight, whether they are like out [...] they will
find a way to turn it from what they arrested them for into arresting them for

homosexuality.”

The same source also indicated that:

In each country [Lebanon, Egypt, Tunisia], interviewees suggested that other
individuals who communicated with someone investigated for their LGTBQ identity
would also be at risk of arrest, indicating that an arrest of one person in the LGBTQ
community might have substantial ripple effects throughout the community as a whole.
“What you need to know is that once they get a hold of one person’s phone, they start
going into other people. because they see conversations with other people, so they start
requesting the presence of other people too. [...] this is why when we talk about “smart”
phones, we always say these devices are used as intelligence for the police forces more

than anything else.”?

The same source wrote further about techniques of physical surveillance conducted by
the police in Tunisia:

One of the Tunisian lawyers [interviewed for the study] noted that “they spy... they
are in the bars or in places where they know that there are people who go there in order
to go on a date or something like that.” The interviewee noted that other commonly
surveilled place include those known for “cruising” or touristic areas where queer people
from more rural areas or queer tourists may congregate. Importantly, this is done often
by plainclothed officers: “You can’t tell sometimes that they are police, you think they
are citizens. So they kind of spy and then whenever you are about to do something; that’s
when they come and get you.[..]

The same source wrote about entrapment techniques used by the police:

In Tunisia, there is now an observable shift towards using digital devices and apps to
target individuals and it was mentioned in all but one of the interviews. The main method
observed was surveillance and monitoring of Facebook activity. However, in a pattern
similar to that in Egypt, the Tunisian authorities are now beginning to use fake profiles
on both Facebook and dating apps. “Most of the time they use Facebook and Messenger.
They create a fake profile on Facebook... they add the person online; they start a
conversation with them to be able to actually have proof.” As of yet, the interviews and

cases documented only a sporadic or arbitrary application of these methods by certain

officers and precincts. -
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LGBTI people’s rights

Courts continued to sentence people to up to two years in prison under Article 230 of the

Penal Code, which criminalizes consensual adult same-sex sexual relations.
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7 OBAMF [F=2=U7HEYEEHRHE HAEREHEEFR  LGBTIQ D ATUYE
DRI (Linderkurzinformation, Tunesien; SOGI (Sexuelle Orientierung und
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(3) B YBIC & 5 LGBT HERIFEEI OB <2024 4E 11 A 21 HEH >
7 @ARC [Tunisia: Query response on the situation and treatment of the LGBTQI+
community| (202348 AH)

V. Treatment of LGBTQI+ Organizations and Human Rights Defenders
a. Government recognition of LGBTQI+ NGOs

76 crimes reported in February 2020 that the same month, a Tunisian appeals court
definitely rejected the government’s bid to shut down the LGBT rights group Shams:

On Feb. 21, a Tunisian appeals court (the Court of Cassation) definitively rejected the

government’s bid to shut down the LGBT rights group Shams.
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Shams (Arabic for “sun”) now has full legal authorization to continue its advocacy
work. [However, its founder and president, Mounir Baatour, remains the target of legal
action. He recently fled to France to avoid prosecution. ]

b. State treatment of LGBTQI+ activists or those supporting their case or those
perceived as such

The organisation Frontline Defenders published information about LGBTQI activists
arrested in Tunisia from 2020 to 2023:

22 January 2020

Trans woman human rights defender Frifta violently attacked by police

On 13 January 2020, woman human rights defender Frifta was violently attacked and
subjected to electric shocks by three men including a police officer in Tunis. Since then,

no action has been taken by the police to hold the perpetrators accountable.

5 February 2020

Death threats and smear campaign against woman human rights defender Rania Amdouni
Since late January 2020, woman human rights defender Rania Amdouni has been targeted
with death threats and an intensified smear campaign linked to her peaceful human rights

work. ---

9 March 2020

Intensified intimidation and surveillance of Badr Baabou

During the first week of March 2020, human rights defender Badr Baabou was subjected
to intensified intimidation and surveillance by the police. His colleagues, friends and
family were also harassed and questioned by the police.

11 December 2020

Charge against human rights defender Hamza Nasri

On 8 December 2020, the Tunisian police arrested human rights defenders Saif Ayedi and
Hamza Nasri during a peaceful demonstration in front of the Tunisian parliament. The
Public Prosecutor charged Saif Ayedi and Hamza Nasri with 'damaging properties'. On
10 December the two human rights defenders were conditionally released until their next

hearing which has not yet been scheduled.
25 January 2021

Detention of human rights defender Hamza Nasri

On 21 January 2021, the Public Prosecutor ordered the conditional release of human
rights defender Hamza Nasri.

On 18 January 2021, the Tunisian police arrested human rights defender Hamza Nasri
following his participation in a peaceful demonstration against the deteriorating
economic situation in Tunis. The Public Prosecutor accused Hamza Nasri of ‘committing
an act that violates the public morals’.

22 March 2021
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Woman human rights defender Rania Amdouni released

On 17 March 2021, the Appeals Court in Tunis released woman human rights defender
Rania Amdouni and fined her 200 Dinars (Approximately 60 Euros).

On 4 March 2021, the District Court of Tunis sentenced woman human rights defender
Rania Amdouni to six months in prison. She has been convicted with “violating the

LR I3

general morals”, “insulting a governmental employee”, and “being drunk in public

places” and is currently being detained at Manouba Women’s Civil Prison.

2 November 2021

Prominent LGBTIQ+ rights defender attacked by police and security personnel

On 21 October 2021, human rights defender Badr Baabou was attacked in Tunis on his
way home by a police officer in plain-clothes 62 and an internal security officer in
uniform.

On 25 October 2021, the human rights defender registered a complaint about the incident

at the Public Prosecutors Office in the First Instance Court in Tunis. !4’
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III. Societal Attitudes Towards LGBTQI+ Individuals

In April 2020, the Middle East Institute (MEI) published an article in which it referred to

a BBC poll from 2019 that found that 7% of Tunisians considered homosexuality to be
» 105

“acceptable”.
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IV. Treatment by Non-State Actors

a. Violence

From 8 to 18 June 2021, at the invitation of the State of Tunisia, the UN Independent
Expert on protection against violence and discrimination based on sexual orientation and

gender identity, Victor Madrigal-Borloz, visited Tunisia and reported afterward that:

Being an assertive member of the LGBT community in Tunisia and being visible both
to one's relatives and in the public space is perceived, by many, as a transgression of the
social order and in particular of the social roles attributed to women and men that reflect
an idea of male supremacy, patriarchy and reproductive sexuality in the context of
marriage. Perceptions of gender are strictly defined in Tunisia, including how people are
supposed to dress and act. Consequently, society punishes not only homosexual
behaviour under article 230 of the Criminal Code, but all identities and expressions that
are perceived by some as violating the "social pact" and an affront to customs and
traditions. Effeminate men, male women, and trans women in particular are at high risk
of violence due to their dress, appearance and mannerisms and are subject to increased
surveillance due to the intersection of their identities. Many of the interlocutors
interviewed referred to these existences as "abnormal", "asocial", and "amoral". As one
member of civil society told us: "Assuming one's sexual orientation or gender identity is
already in itself an act of resistance." Being visible as a member of the LGBT community
is seen as a militant act that is a necessary step towards freeing itself from social norms

that condemn minority sexual and gender identities.

This visibility nevertheless faces strong resistance within the family and society and is
sanctioned by many who rely on the law, mores or religion to try to "put" the members
of the community on the "right path". This results in high levels of institutional,
psychological and physical violence, as well as discrimination at all levels. !
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Articles in the Penal Code criminalizing sexual violence are in a section dealing with
assault on a person’s decency, thus emphasizing “honour” and “morality”. Rape and sexual
assault of women and girls are seen as acts that undermine the family’s reputation rather
than a violation of the victims’ bodily integrity.
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Military service age and obligation:

20-23 years of age for compulsory service, 1-year service obligation; 18-23 years of age
for voluntary service (2019)
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The Security Component

As Tunisia became a more open society and religious space opened up after the
revolution, Tunisian authorities, including Ennahda, struggled to address growing violence

and terrorism associated with jihadi-salafi movements. These movements, such as Ansar

alSharia and later the ISG, used religious arguments and ideology to take advantage of
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widespread grievances and expectations to recruit followers. Within two years, Tunisia
faced a homegrown terrorism threat that was shaped in part by the growth of the ISG in
Libya and Syria.
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VI. Recruitment

47. The Working Group was informed that the recruitment of fighters in Tunisia is varied,
often rapid and increasingly sophisticated. The process often involves foreign terrorist
groups or individuals establishing themselves in the country. Large amounts of funding
are received from outside countries, including for non-governmental associations,
purportedly charitable organizations, political parties, travel, social media and families of
foreign fighters. Funding is reportedly also earmarked for building mosques and

recruitment venues.

52. In one village of 10,000 inhabitants, 12 young people were reported to have gone to
the Syrian Arab Republic to fight. Recruiters often operate in communities without the
families of potentially fighters being aware. One man informed the Working Group that
his son, a university student who was financially comfortable, had told him that he was
leaving to attend a conference in Libya and was subsequently located in the Syrian Arab
Republic.

53. Some fighters travel abroad to fight with the consent of their parents; others are
recruited by teachers. The Working Group was informed of one university teacher who

radicalized students while supposedly tutoring them in mathematics. Even when the

operation of these networks is reported to the authorities, arrests are often not possible
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owning to lack of evidence. The Working Group was however informed that, recently,

more arrests are being made.

54. Young people are exposed to messages conveyed by ISIL on YouTube, Facebook and
other social media, accessed in Internet cafes. The Working Group was informed that
people who “like” a video on Facebook may be contacted by recruiters. Others may
simply be drawn to jihadist websites. Once recruiters have established communication,
they reportedly provide users with videos and articles on extremist ideology.
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Some atheists from Muslim families reported receiving family and societal pressure to
return to Islam or to conceal their atheism, including, for instance, by fasting during
Ramadan and abstaining from criticizing Islam. Some Christians, especially converts,
reported strong family and societal rejection, including threats and violence, and some of
them were reportedly beaten and forced to leave their homes on account of their beliefs. In
January, according to Attalaki Association, community members threatened a Christian
family in Medenine, and their child was reportedly beaten by a teacher in public, because
the family was considered “infidels.” The family reportedly attempted to file a complaint
with the public prosecutor and police, but authorities did not investigate the assault. In
February, a police officer reportedly beat an atheist at the urging of his father for being a
“heretic.” In March, a Christian reported receiving death threats from neighbors for his
conversion from Islam and had his business vandalized by community members who wrote

“infidel” on the door, which resulted in his eventual bankruptcy due to a lack of customers.

Open Doors, an NGO focused on religious freedom for Christians around the world,
reported that “new converts are among the most vulnerable Christians in Tunisia,” with
women especially at risk. The report stated that female converts from Islam “face the
greatest breadth of persecution (especially in the traditional family context), including
beatings, home expulsion, house arrest, death threats and rape. Married converts face
divorce and loss of child custody, whereas single converts may be forced into
marriage.” Muslim men who convert to Christianity may face intimidation, job loss, denial
of access to their communities, police detainment, beatings, death threats, and other forms
of societal pressure.

According to the MRGI, some civil society organizations reported there was a growing
number of Muslim converts to Christianity, but that social taboos remained so strong and
widespread that these individuals generally preferred to keep their conversions
secret. Many faced ostracism and violence from their own families due to the stigma
surrounding conversion from Islam. Some Christians said that people who attended church
services faced pressure from family members and others in their neighborhood not to

attend. Christians reported family members frequently accused converts of bringing
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“shame” to the family by their conversion. The Attalaki Association reported that non-

Christian family members harassed Christians.
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Christian citizens continued to state there was strong governmental and societal pressure
not to discuss a church’s activities or theology publicly. Christian sources indicated that
many Christians practiced their faith through in-home gatherings for prayers and services
or mass. The Attalaki Association reported that police targeted Christians who displayed
faith-related objects — such as crosses and Bibles — harassing and questioning them. In
June, two Christian sub-Saharan Africans were detained and questioned by police in the
southern part of the country for wearing cross jewelry.

Christian citizens and members of other religious minorities reported the government
continued to deny them the right to establish a legal entity or association that would allow
the establishment of an Arabic-language church or a cemetery. The Christian community,

however, did not submit a formal request for an association or legal status during the

year. Christian cemeteries existed for foreign members of the Christian community;
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Christian citizens, however, continued to need permission from the government to bury
family members in any of these cemeteries. Citizens reported they generally did not
request such permission due to what they said was a pattern of governmental nonresponse.

4 @Attalaki [FFRHFE ZEOEH F=2=U7 2023 Fhxl (202346 H 4
H)

---The number of Tunisian Christians is estimated between 3,000 and 5,000 thousand
people.* Most of them belong to the Evangelical Churches, and they hold their prayers in-
home gatherings (home churches) because they are not recognized by the State. Whereas
the Catholic Church is officially recognized. Its’ followers are estimated at twenty-five
thousand (25.000), most of whom are foreign residents of Tunisia with a small minority of
Tunisians.’ In addition to a few thousand foreigners who follow the Evangelical Churches.
Moreover, a few hundred belong to the Greek and Russian Orthodox Churches and the
Anglican Church, all of which enjoy legal status in Tunisia. Approximately, one thousand
to two thousand Tunisians follow the Baha'i faith. It used to have a semi-legal status, before
the decision that was taken to close the Central Spiritual Assembly of the Baha'is in 1984.°
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